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Chairman Reed E. Hundt
Federal Communications Commission
1919 M Street NW
Washington, D.C. 20554

Re: CS Docket No. 95-184

Dear Chairman Hundt:

It has come to my attention that Time Warner and other franchised cable

multiple system operators ("MSOs") have, during visits with the Commissioners

and their staffs regarding the above-referenced matter, been making accusations

that multiple dwelling unit ("MDU") owners auction off their tenants to the

multichannel video programming distributor ("MVPD") who will pay the largest

"kickback" to the MDU owner in exchange for an exclusive service contract to the

detriment of the tenants. You should know that, not only is this accusation a gross

and misleading exaggeration, but that often it is the MDU owner who is the victim

of terror tactics used by MSOs when a competing service provider seeks to serve an

MDU.

To illustrate this fact, I have attached a copy of a very recent letter from Time

Warner to an MDU owner who was considering taking service from my client,

OpTel, Inc. ("OpTel"). As you can see, the letter makes it quite clear that "Time

Warner is very aggressive" and that the MDU owner can expect to be sued if he

elects to take service from OpTel. "Litigation is very expensive," Time Warner

cautions, "and full of surprises such as 'Irrevocable License' or 'Prescriptive

Easement' to mention just a few."
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Showing very little regard for the MDU residents, Time Warner states that,

"Protracted litigation and interruption of service are issues that are not easily

remedied once the lines of service and communication are cut." The letter goes on

to continue to recite the parade of horribles that Time Warner claims the MDU

owner can expect to encounter if he contracts for service from OpTel.

The use of such scare tactics is not unique to Time Warner. The fact of the

matter is that efforts to intimidate MDU owners who are considering taking service

from an alternative provider is quite common in the market. Naturally, when faced

with a threat of litigation from - in Time Warner's case - one of the world's

largest entertainment conglomerates, many MDU owners decide that discretion is

the better part of valor and continue to take service from the MSO, whether or not it

is the best service for the MDU tenants.

The attached letter also demonstrates a second point: The so-called

"kickbacks" that MDU owners are alleged to pocket at the expense of tenants from

competing MVPDs are no different than Time Warner's own revenue sharing

arrangements. To further illustrate this point, I have also attached a portion of a

proposal submitted by Time Warner to another MDU at which OpTel and Time

Warner are competing to provide service.

In this proposal, Time Warner has offered to pay the MDU owner a "royalty

fee" calculated as a percentage of gross revenues collected. Presumably Time

Warner pays such royalty fees for the same reason that competing MVPDs do - for

access to private property to install and store equipment, and for space on the

property in which to market their services to tenants. As such, revenue sharing

arrangements represent legitimate business transactions between property owners

and video services providers.

I hope this letter has helped to dispel some of the myths that are being

promulgated by the MSOs. MDU owners more often than not are the victims of the

efforts of the MSOs to retain their monopoly. To the extent that an MDU owner is

able to secure a revenue sharing arrangement with a video services provider in

exchange for providing access to his or her property, that arrangement normally
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reflects the actual value of the property right conferred and not some "kickback"

designed to line the MDU owner's pockets.

Respectfully,

~~,
Henry Go~erg '-

Attachments

cc: William F. Caton
Commissioner James H. Quello
Commissioner Rachelle B. Chong
Commissioner Susan Ness
Julius Genachowski
James Coltharp
Suzanne Toller
Anita Wallgren
Meredith Jones
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January 23, 1997

Me. Travis Mayfield
Va Pa:sideot
Satellite MaDapmeal Company
1010 East Cbesmut Stteet
saara ADa, CA 92701

Dear Mr. Mayfield:

It has come to DI'J attention tbal yau are seriously coasidcrme usU1g apri'vae cable
compIIl)' to provide cable service to your complexes. You bavc DOt iespoPJed to my
pbooe caDs .so lel me say dUs••••Stop! PIcas! take tbe tfme to eftIate IIaw IDDCh you
have at RISK. I blow y08 are a very busy profcssioaal who doesn·c waIJl ro waste
time so 1 win be w:ry direa.

TIIen are III8IIJ reaons why this co_,.,. caa DOt p:onde fOIl witb a~
listof..,...onen In tbe 'DmI Wanmnra.: Coaaag smkz area.. 0. of
die tcaSOm is most aapcritrG aDd apanmeat ownas bow They wm DO( be able to
compere widlllwe quaDIity aDd quality of Time Warner senices.

Time Warucr is very aggressive. LiIigaDoa is very expensive aDd tWl ofSlI(prises suc:h
as -lrRvocable Lia:Dse- or ..Prescriptive Eaemcnt.. to mendon just a few.
Protncted fitiption aDd iatel i upticJII of scrvk:e are issues tbat are DDt easily
remedied ODCC the lines of service aud comrmmicatiODS are alt. We feel tbat it is in
everyooe·s best iDlercsc co have at least ODe mc:c:ting to discuss all of tbc issues. We
have acver had me oppommity to meet and discuss the ftDaDdal~ of VtOrtiDg
wilh Time Waruer. Tbc Residential Shared Services sample proposal 1 seat you
underscores our abiliry and resources to deliver the best solution for your apam:ur;ms.
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You may COIlSider your dt!:Woa. to cry to·lenIliDam our servi<% as replacing one vendor
with anodJcr. On the other band we consider d1ese actions to be~ of a coJq)Cdtor
fAr our P'S9"'m. The siglliftaace of this differm:e of opiDioa is Time Wanacr will
rake every reasonable action to insure that our customers have an Qp;onunilY to exUol'
our scryjce even jf rbc.Y haw; to move to _ it

We will be in cosmmmicatiOD with your resideDls and prospective tr:nants tryiDg to
ttaosfer t!Jcir cable service. We will put you in the loop. We will also tmderscor:e the
differeDces between our service add yoar cable service.

• Telecommuting residestLS would move jUst 10 have access co· cable modems. Cable
R10dems are up [0 1.000 times futcr tban staDdm1 telepbooe liDcs.

.
• Do you kDoW how many senic:cs you wID be deuyiDg your residenrs '!

You are in me -loop" bc:caose you forced your residents to Db yOUI' cable 5CI'Vicc.
Being ill die loop requires you to deal with service problems which will cost you time.
moaey aod tcDams. You will loose fCDJD§,

• It cates rbe revenue shan: from 200 to 400 <:able customers to makr: up for ~
~ lost from ODe reDIal unit.;

~.' ..

• Is me Ri* W011Il it?

I ba~ eaclosed a sample Residcmial SItared Services proposal and a copy of rile Time
Warner annual report_

I wou1d greatly appnciarc die oppoztuoity ro show you our regional COIIIDIUDicadons
cearer Joc:arcd at 303 West Palm Ave, in me Cily of 0nDge. Once you have seen the
future of cable aDd tdecommunicatio. you will know the best soluuoa foe your
apanmems is ResidemiaI ShaTed Senices provided by Time Warrmr eoru.a.

~>.(= ~chd--.s:~.... _
Commercial DevelopmeDt Maaiger
PboDC 7141289-6700
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Proposal for

ResideDtiaI SIulrecI Serviees

(Eldridge Property)

Presented by

Time WUDer CoIIIU!Ct

Janury 24, 1997
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JllpltyF's

'J."bD fiNncial benefit 10 MOU Mere IWIIt fir CQdla'iu8 wial Time Waacr
Conn«:t 10 c6' this tallpld& prbw: cL services does not sfDp with satisfiod
resDra TIDe WarDa' ea..a will pay MOO M-. ·ent·eacb. c:aJmdw
qumcr duriDg1hc 1am ofour...... a royally fee caJmIaled as a paco".
ofan-rcwaue coIIedrd.

1be..lilt oftbis royalty tee will be t.ed. III the SCJOClflSS oftile~~ elbis
to ..n die "_"kd aod cz.....--. procIads So your ,.mds As 1be
m,aIly sehoktJe below _as.b .._, .,h.,_ reIationship·s~
tbc higber the royally eamod byMOOMw IJFBIIl

PA*tt1t L ••• Mate?;.. If_
r.... -..
0-50% '"51%.60% 6"-

61% ... 70% 7%
71%-80% '"11"·90% 9%

91%-100% 10%
1~ 11%

ll1DC Wamer Com!lC't will povide NDUMw...,.-ad willa a .M'_~..
coIemd~ decriling 1bc ..~ «l"CYaIIiIJ. MOU Mesler-It wit be
allowed 10 rmc. ... audit T"JIILC W... COIfIIIds mcmda nWftIg to _
puperly's stiilbocm olaroa co1Iedtd~

,


